
IN THE UNITED STATES DISTRICT COURT 

 

FOR THE SOUTHERN DISTRICT OF TEXAS 

 

HOUSTON DIVISION 

 

 

UNITED STATES OF AMERICA,     ) 

                       ) 

   Petitioner, ) 

      ) 

      ) CIVIL ACTION NO. 17-mc-1557 

  v.    ) 

) 

JOHN PARKS TROWBRIDGE,        ) 

                              ) 

      Respondent, ) 

 

RESPONSE TO RESPONDENT’S NOTICE OF READINESS TO COMPLY WITH 

THE ORDERS OF THE COURT AND REQUEST FOR GRANT OF IMMUNITY 

AGAINST POTENTIAL SELF-INCRIMINATION 

 

TO THE HONORABLE JUDGE OF THE COURT: 

 

PETITIONER MOVES, that this Court deny respondent’s 

Notice filed at Document # 14 requesting immunity from 

potential self-incrimination.  As is further explained 

below, respondent has failed to show that he has a 

substantial and real hazard of incrimination.    

IN SUPPORT THEREOF, petitioner respectfully states: 

1. Petitioner filed a Petition to Enforce Internal 

Revenue Service Summons on June 15, 2017.   

2. On June 19, 2017, this Court issued an Order to 

Show Cause setting a hearing on July 17, 2017 at 11:00 a.m. 
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3. Respondent did not appear at this Show Cause 

Hearing, alleging that he misunderstood the date as the 

deadline to file a response to petitioner’s Petition to 

Enforce Internal Revenue Service Summons. 

4. This Court signed an Order Compelling Compliance 

with Summons on September 13, 2017 setting October 3, 2017 

as the date respondent was required to comply with the 

Internal Revenue Service’s summons issued to him. 

5. On October 2, 2017, respondent appeared before the 

Revenue Agent that issued the summons and refused to answer 

the questions presented to him, asserting a fear of self-

incrimination. 

6. Petitioner’s Revenue Agent and petitioner’s 

Counsel represented the respondent that the investigation 

was civil in nature and, to their knowledge, there was not 

an active criminal investigation against respondent. 

7. As is more fully explained below, respondent has 

failed to show that he has a substantial and real hazard of 

incrimination. 
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 WHEREFORE, the petitioner respectfully prays that this 

Court deny respondent’s Motion for Grant of Immunity 

Against Potential Self-Incrimination, as respondent has 

failed to show that he has a substantial and real hazard of 

incrimination. 

  

     Respectfully submitted, 

     ABE MARTINEZ 

         Acting United States Attorney 

 

 

 

    By: _/s/ Lewis A. Booth II ___________ 

     LEWIS A. BOOTH II 

         Special Assistant 

         United States Attorney 

         S.D. Texas Federal Bar No. 1581145 

         8701 S. Gessner, Ste. 710 

         Houston, Texas  77074 

         Telephone: (281) 721-7340 

         Facsimile: (281) 721-7343 
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IN THE UNITED STATES DISTRICT COURT 

 

FOR THE SOUTHERN DISTRICT OF TEXAS 

 

HOUSTON DIVISION 

 

 

UNITED STATES OF AMERICA,     ) 

                       ) 

   Petitioner, ) 

      )   

  v.    ) CIVIL ACTION NO. 17-mc-1557 

) 

JOHN B. TROWBRIDGE,       ) 

      ) 

   Respondent. ) 

 

PETITIONER’S MEMORANDUM OF LAW 

 

Respondent’s Notice of readiness to comply with the 

Orders of the Court and request for grant of immunity 

against potential self-incrimination alleges that.  

Specifically, respondent has not alleged that he is 

concerned about potentially incriminating himself.  For the 

reasons set forth below, respondent has failed to show that 

he has a substantial and real hazard of incrimination. 
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It is well-settled that respondent must show that he has a 

substantial and real hazard of incrimination in order to 

invoke his 5th amendment privilege against self-

incrimination. 

United States v. Roundtree, 420 F.2d 845, 852 (5th 

Cir. 1970), sets forth the standards in the Fifth Circuit 

for determining when a claim of self-incrimination can 

properly be raised in the summons enforcement context.  The 

summons must fail, if the sole purpose is to build a 

criminal prosecution; however, "[i]f the IRS sustains its 

contention that this is a civil investigation, the mere 

fact that evidence might be used ... in a later prosecution 

will not support a claim of self-incrimination."  Id.; Venn 

v. United States, 400 F.2d 207, 210 (5th Cir. 1968).  See 

also United States v. Ponder, 475 F. 37, 39 (5
th
 Cir. 1973).  

Blanket assertions of the privilege which provide no 

indication of the issues for which the taxpayer fears 

prosecution are "frivolous assertions of the privilege." 

Moore v. Commissioner, 722 F.2d 193, 194 (5
th
 Cir. 

1984)(quoting Steinbrecher v. Commissioner, 712 F.2d 195, 

197 (5
th
 Cir. 1938)).  

 To properly invoke a Fifth Amendment claim, the 

claimant must have a reasonable fear of incrimination.  

Hoffman v. United States, 341 U.S. 479, 486 (1951); Fisher 
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v. United States, 425 U.S. 391 (1976).  While the Fifth 

Amendment privilege "not only extends to answers that would 

in themselves support a conviction under a federal criminal 

statute but likewise embraces those which would furnish a 

link in the chain of evidence needed to prosecute the 

claimant for a federal crime," this rule must be considered 

together with the following qualification: 

[T]his protection [Fifth Amendment] must be 

confined to instances where the witness has 

reasonable cause to apprehend danger from a 

direct answer.  The witness is not exonerated 

from answering merely because he declares that in 

so doing he would incriminate himself--his say-so 

does not of itself establish the hazard of 

incrimination.  It is for the court to say 

whether his silence is justified, and to require 

him to answer if "it clearly appears to the court 

that he is mistaken." 

 

Hoffman v. United States, 341 U.S. 479, 486 

(1951)(citations omitted).  Therefore, the basic test for 

determining when the privilege may be invoked is "whether 

the claimant is confronted by substantial and 'real' and 

not merely trifling or imaginary, hazards of 

incrimination."  United States v. Apfelbaum, 445 U.S. 115, 

128 (1980)(quoting Marchetti v. United States, 390 U.S. 39, 

53 (1968)).  It is the claimant who must show more than 

mere speculative, generalized allegations of possible 

criminal prosecution.  See United States v. Edelson, 604 

F.2d 232 (3rd Cir. 1979); Marchetti v. United States, 390 
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U.S. 39, 48 (1968); Steinbrecher v. Commissioner of 

Internal Revenue, 712 F.2d 195, 198 (5
th
 Cir. 1983). 

   In the present case, the respondent's fear of 

incrimination is, at most, remote and speculative.  

Respondent has indicated that his concern stems from a 

prior criminal investigation conducted by the Internal 

Revenue Service more than a decade ago.  Petitioner’s 

Revenue Agent and petitioner’s counsel have told respondent 

that, to their knowledge, there is no pending or 

anticipated criminal investigation of respondent’s 

activities by the Internal Revenue Service.  There is also 

no Department of Justice referral against respondent.  

 Respondent’s fear of self-incrimination is speculative 

and respondent has failed to provide a substantial and real 

hazard of self-incrimination.  Respondent’s request should 

be denied. 

 

Respondent’s act of producing the documents sought in the 

summons is not protected by the Fifth Amendment’s privilege 

against Self-Incrimination. 

 It is a “settled proposition that a person may be 

required to produce specific documents even though they 

contain incriminating assertions of fact or belief because 

the creation of those documents was not compelled within 
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the meaning of the privilege.”  United States v. Hubbell, 

530 U.S. 27, 35-36 (2000).  See also Fisher v. United 

States, 425 U.S. 391 (1976); United States v. Doe, 465 U.S. 

605 (1984).  The Supreme Court has recognized, however, 

that the act of production could constitute protected 

testimonial communication because it might entail implicit 

statements of fact: by producing documents in compliance 

with a summons, the witness would admit that the papers 

existed, were in his possession or control, and were 

authentic.  United States v. Doe, 465 U.S. at 613 and 

n. 11; Fisher v. United States, 425 U.S. at 409-410.   

 In the case before this Court, however, none of the 

tacit admissions implicit in the act of production are 

either testimonial or incriminating but, in fact, are 

foregone conclusions.  See Fisher v. United States, 425 

U.S. at 411; United States v. Doe, 465 U.S. at 614 n.13; 

United States v. Davis, 636 F.2d 1028 (5th Cir.), cert. 

denied 454 U.S. 862 (1981).  

 In this case, the Service is seeking books and records 

in the respondent’s possession showing his financial status 

during taxable years 2011, 2012, 2013, and 2013, so that 

the Service can determine his tax liability, if any, for 

those years. 

 The existence of some of the records sought has 
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already been established by third parties.  The Service can 

establish authenticity of the records by other independent 

sources, such as by the companies for whom the respondent 

is reimbursed and creditors. Thus, the respondent’s 

possession of these records and act of producing them would 

either have no testimonial significance or such 

significance would be so slight that it would fail to 

implicate the Fifth Amendment.  See Fisher v. United 

States, 425 U.S. at 411.     

 Any records the respondent has pertaining to his home, 

business ownership, and employment would not provide any 

testimonial communication.  The existence of documents 

showing these assets and liabilities and his possession of 

those documents would be a foregone conclusion.  The 

Service can authenticate these documents by other means, 

especially since several of the documents requested would 

have been prepared by third parties.  Accordingly, the 

respondent’s act of producing the books and records showing 

his receipt of income from employment, his business 

ownership, and his liabilities would have little or no 

testimonial significance and would, thus, not fall within 

the scope of the Fifth Amendment privilege.  

 At the meeting held on October 2, 2017, respondent 

admitted that he brought documents responsive to the 
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summons.  Respondent refused to provide the documents 

called for in the summons at the October 2, 2017 meeting.  

Respondent’s act of producing the documents summonsed in 

this case is not testimonial in nature and therefore is not 

subject to the privilege against self-incrimination.  

Respondent’s request should be denied.  

 

WHEREFORE, the petitioner respectfully prays that this 

Court deny respondent’s Motion for Grant of Immunity 

Against Potential Self-Incrimination, as respondent has 

failed to show that he has a substantial and real hazard of 

incrimination.  

     Respectfully submitted, 

     ABE MARTINEZ 

         Acting United States Attorney 

 

 

 

    By: _/s/ Lewis A. Booth II ___________ 

     LEWIS A. BOOTH II 

         Special Assistant 

         United States Attorney 

         S.D. Texas Federal Bar No. 1581145 

         8701 S. Gessner, Ste. 710 

         Houston, Texas  77074 

         Telephone: (281) 721-7340 

         Facsimile: (281) 721-7343 
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